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Focus
CEDAW - The Convention on the
Elimination of All Forms of
Discriminiation against Women
NGO’s refer to it, governments are obliged by
it and the lives of women are affected by it.
Yet the Convention on the Elimination of all
Forms of Discrimination against Women isn’t
widely known among the general public.
Therefore the present issue of Fempower
deals with the history and achievements of
CEDAW in the last 25 years and describes
cases from different countries brought to
the attention of the CEDAW committee. The
articles compiled in this magazine intend to
clarify the role of the CEDAW in combating
violence against women. Concerning the fight
against domestic violence CEDAW occupies a
two-edged position. The Convention is meant
to supervise, to advise and admonish governments in terms of the steps they take to
combat violence against women. It is the first
document of its kind which explicitly acknowledges violence against women as a form of
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discrimination. It is a crucial tool for
women and women organizations to demand their rights but it sometimes lacks
the efficiency to enforce their claims: In
two cases which occurred in Austria, the
CEDAW committee found the state had
violated its obligations under the Convention. Yet the Supreme Court of Austria
declared the CEDAW decision of no relevance to them.
These articles by experts in the field of
domestic violence and associated laws
intend to clarify the effects of CEDAW
on both, European and national level.
But it is clear, that the effects CEDAW is
supposed to accomplish but isn’t able to
implement are also of concern.
The cases mentioned in this issue of
Fempower illustrate one of the most important achievements of the Convention:
so called “private affairs” like domestic
violence, are made public on international as well as on state level. Domestic
Violence isn’t just a struggle between
married partners but a human rights
violation and a topic of urgent concern
to governments, states and international
law. CEDAW helps to increase the awareness of the effects of former “private
affairs” beyond the psychological borders
of domestic space or the geographical
borders of a state.
It proves a feminist motto to be true: the
private is political.

CEDAW-Website:
http://www.un.org/womenwatch/
daw/cedaw/
Miriam Freudenberg
is in charge of WAVE’s
magazine Fempower
and the organisation’s
public relations
Contact:
mfreudenberg@
wave-network.org

CEDAW: Concluding comments on
European countries in the years
2006-2008
Julia Girardi
Social Scientist, currently doing a PhD in the
field of Gender Aspects
in Urban Studies and
WAVE Advocacy Officer
on Maternity Leave.
Contact:
jugira80@hotmail.com

Reports submitted under the Convention on
the Elimination of All Forms of Discrimination against Women (CEDAW Convention)
constitute one of the most important international monitoring instruments for the
realization, at national level, of improvements concerning the situation of women.
The CEDAW Convention, adopted in 1979
by the UN General Assembly, is often referred to as an international bill of rights
for women. Consisting of a preamble and
30 articles, it defines what constitutes
discrimination against women and sets up
an agenda for national action to end such
discrimination. Countries which have ratified the CEDAW Convention (all CoE Member States have ratified) are legally bound
to put its provisions into practice. Article
18 of the Convention on the Elimination of
All Forms of Discrimination against Women
requires that States parties submit national
reports, for consideration by the Committee on the Elimination of Discrimination
against Women (the Committee), at least
once every four years. These reports are
prepared by States parties and reflect on
the status of national implementation of
the Convention. NGOs may submit socalled ‘shadow reports’ to the Committee,
giving their own assessment of the implementation. Furthermore, article 21 of the
Convention empowers the Committee to
make suggestions and general recommendations based on the examination of reports and information received from States
parties.

The Committee considers these reports
and adopts concluding comments that note
positive aspects and also highlight remaining gaps and challenges, for example a
lack of, or insufficient legislation, policies,
services and other measures that in the
Committee’s view are necessary for the
compliance with the Convention’s obligations.
The Committee also elaborates general
recommendations. So far, the CEDAW
Committee had adopted 25 general recommendations, Nr.19 being the most relevant
for WAVE, because it exclusively deals with
violence against women.
In order to give an overview of the current
situation in Europe concerning the implementation of the CEDAW standards on
violence against women, we analyzed concluding comments that have been adopted
by the Committee in the past two years, in
its 36th to 41st sessions (2007-2008), on
the following 15 European states: Poland,
the Netherlands, the Czech Republic, Austria, Estonia, Serbia, France, Moldova, Luxembourg, Liechtenstein, Hungary, Greece,
Denmark, Georgia and Sweden.
Generally, the Committee noted a high
prevalence of violence against women, especially of domestic violence in these countries and identified the patriarchal structure
of society as one of the root causes. It also
noted a lack of information on the extent of
the phenomenon.
Concluding comments were generally made
on the following topics: prevention, protection and prosecution.
Concerning prevention, the Committee
called for increased awareness raising and
training for professionals in Serbia, as well
as the implementation of training and sensitization for the judiciary and public officials, in particular law enforcement personnel and health-service providers. Greece
was advised to train judges who conduct
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mediation in criminal proceedings for domestic violence cases in order to enhance
their capacity to deal with violence against
women in a gender-sensitive manner.
The Committee made a number of positive
comments as regards legislation, welcoming the adoption of special acts, laws on the
elimination of violence against women and
children, and special acts on domestic violence. As regards France, Georgia, Greece,
Luxembourg, Poland, Austria and the Czech
Republic the Committee highlighted amendments and the adoption of legislation, while
Moldova was commended on the draft law
on combating domestic violence. The Committee found Sweden’s action plan to combat men’s violence against women and its
new legislation on sexual crimes from 2005
to be positive developments. It however
expressed concern about the low conviction
and prosecution rates. As regards Greece,
the Committee called for more efforts to
monitor and implement the Law on Combating Domestic Violence. It was also concerned about the Greek mediation procedure which may lead to a re-victimization
of women who have suffered violence. The
Committee was concerned about the lack
of implementation of existing legislation in
Georgia, as well as the absence of a law on
marital rape. As regards Poland, gaps appeared to persist in the 2005 Law on Combating Domestic Violence, which perceived
domestic violence as a gender neutral
phenomenon. The Netherlands’ legislative
framework on violence against women was
commended but the Committee was concerned about the absence of free legal aid
available, which should be provided to all
victims of domestic violence.
Denmark was commended for its two national action plans on eliminating violence
against women, but the Committee also
noted a need to accelerate their implementation. While Estonia’s national action plan
on domestic violence was found to be operational, there is no specific law on domestic violence, and the Committee therefore
recommended the wide dissemination and
full implementation of the action plan. For
Austria, the absence of an effective institutional mechanism to coordinate, monitor
and assess actions at governmental level to
prevent and address domestic violence was
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criticized. Also, the cooperation with national NGOs was assessed as being not efficient
enough. In the Czech Republic, too few
convictions indicated that implementation
of the new Law on Domestic Violence needed further efforts and the current definition
of rape was not satisfactory to the Committee. The prosecution rate of violence
against women cases was also below the
expected rate in Moldova, where the draft
law on domestic violence was to be adopted
and implemented as soon as possible.
The Committee found that services for
victims were insufficient or missing in the
following countries: Denmark, Sweden,
Serbia, Poland, Estonia, Austria, the Czech
Republic and Georgia. The Committee
highlighted in particular the lack, or limited
availability of support services such as sufficient numbers of funded safe shelters and
legal aid. The Committee commended Luxembourg for its support services, where the
State has shown successful effort towards
the improvement of services for women
victims of violence.
The lack of, or limited data collection and
research on violence against women was
another aspect which the Committee highlighted in many concluding observations.
Systematic collection of data disaggregated
by sex, by type of violence, by the relationship of the perpetrator to the victim and
by ethnicity is ideal. Gaps in data collection
were found in Poland, Serbia, Estonia, the
Netherlands, Sweden, Denmark, Austria,
Georgia, France, Moldova, and Luxembourg.
Research on the prevalence, causes and
consequences of domestic violence to serve
as the basis for comprehensive and targeted intervention was lacking in Poland,
Serbia, Estonia, Hungary, Denmark, Georgia and France.
According to the Committee, the problems
of migrant or minority women who often
suffer from multiple discrimination, and
especially vulnerable women were not with
sufficiently dealt with in Luxembourg, the
Czech Republic (Roma women), France,
Denmark, Sweden (vulnerable women with
disabilities), Hungary (especially Roma
women). In the Netherlands, migrant

women victims of domestic violence must
press charges against their abusers before
they may be considered for an independent residence permit, and domestic and
sexual violence is not generally recognized as grounds for asylum, and women
engaged in prostitution are an especially
vulnerable group. Roma women in Serbia
who are threatened by domestic violence
and who have been excluded from safe
houses on account of the admission criteria applied, faced unacceptable discrimination. In Poland, further research and protection of disadvantaged groups of women
are recommended.

All in all, much remains to be done on
the different levels of prevention, protection and prosecution. The results from the
Committee’s concluding comments are
similar to our impressions concerning the
Council of Europe campaign “Stop domestic violence against women”: On the level
of legislation, progress has been made
during the last years. The more expensive
part now remains the implementation of
these laws and the provision of suitable
services for victims of violence against
women. We encourage you to use the
CEDAW concluding comments to lobby for
the necessary improvements in your country.
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25 years of work of the Committee on
the Elimination of Discrimination
against women: a look ahead
Christine Ainetter
Brautigam
is Chief of the Women’s
Rights Section, United
Nations Division for
the Advancement of
Women

The adoption of the Convention on the
Elimination of All Forms of Discrimination
against Women by the General Assembly
of the United Nations on 18 December
1979 was the culmination of decades of international efforts to protect and promote
the rights of the world’s women. Today,
185 States are party to this treaty and are
therefore legally bound to put its provisions into practice.
The Convention commits States parties
to eliminate all forms of discrimination
against women with a view to achieving women’s de jure, as well as de facto
equality with men in the exercise and
enjoyment of all human rights and fundamental freedoms. The obligations of
States parties to eliminate discrimination
extend beyond public life to incorporate
discrimination in private life, and, uniquely, within the family.
States parties are required to work for the
practical realization of the principle of the
equality of women and men, by all appropriate means and without delay (article
2). They are expected to take legal, policy,
administrative and other steps, as well
as temporary special measures (article 4,
paragraph 1) to accelerate the achievement of such de facto equality. Measures
must be taken to modify social and cultural patterns of conduct that constitute, or
perpetuate discrimination against women
(articles 2 (f) and 5 (a)).
States parties undertake to suppress traffic in women and the exploitation of prostitution of women (article 6). They commit
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to protect women’s rights in political and
public life (articles 7-9), and to eliminate
discrimination in education (article 10),
employment (article 11), health (article
12), and in economic, social and cultural
life (article 13). States parties also bind
themselves to address the particular challenges faced by rural women (article 14).
They commit to afford women equality
with men before the law, in the exercise
of legal rights, and in marriage and family
relations (article 15 and 16).
The Committee on the Elimination of Discrimination against Women, a body of 23
independent experts, is mandated to monitor implementation of the Convention in
States parties (article 21). Since the entry
into force of the Optional Protocol to the
Convention in 2000, the Committee is also
mandated to consider, and issue Views
on complaints by individual or groups of
women alleging violations of Convention
rights, once certain admissibility criteria
have been fulfilled. The Committee may
also suo moto initiate inquiries into situations of grave or systematic violations of
women’s rights, in accordance with certain
criteria.
The 25th anniversary of its work in 20071
– the Committee held its first session in
October 1982 at the United Nations Office at Vienna – provides an occasion for
stocktaking: what has been achieved?2
- The Committee held a total of 39 sessions and, through the reporting process,
considered progress made in the implementation of the Convention in 154 States
parties involving the review of a total of
401 reports of States parties. This review
takes the form of a ‘constructive dialogue’
between Committee experts and represen1 See http://www.un.org/womenwatch/daw/
cedaw/25anniversary.htm
The subsequent analysis is current as of the Committee’s 39th session, 23 July to 10 August 2007.
2 See also: http://www.un.org/womenwatch/daw/
cedaw/cdrom_cedaw/EN/files/cedaw25years/start.
html

tatives of the State party. In many cases,
the Committee also received information
from non-governmental organizations, socalled ‘shadow reports’.
- As of August 2007, 30 States had never
submitted a report, whereby some of these
reports were more than 25 years overdue.
- Given its workload, the Committee’s
meeting time – which according to the
Convention (article 20, paragraph 1) is of
two weeks annually – has been significantly
extended by the General Assembly of the
United Nations: the Committee now holds
three annual sessions, of three weeks each.
In 2006 and 2007, three of the six annual sessions took place in two chambers,
which allowed the Committee to consider
the implementation of the Convention in a
record 69 States parties. Additional time
is allocated for meetings of the Committee’s Working Group on Communications
under the Optional Protocol, and for its
pre-session working group which prepares
written lists of issues and questions for
States parties, in advance of the constructive dialogue.
- The Committee’s concluding observations
(previously called concluding comments),
which are country-specific and represent
the collective views of the Committee on
the situation of women and compliance with
the Convention in the reporting State, now
provide detailed guidance on principal areas
of concern and steps to be taken by the
State party to accelerate implementation of
the Convention and enhance compliance.
While the Committee examines whether
laws, policies and other measures are in
place, the focus of its attention has shifted
to the impact of the steps taken and results
achieved over time, the manner in which
progress is monitored and evaluated, data
and indicators collected and used, and corrective action taken.
- The Committee has the authority to make
suggestions and general recommendations
based on the examination of reports and
information received from States parties
(article 21). To date, the Committee has
adopted 25 general recommendations to
clarify particular articles or issues under the
Convention. These general recommendations have significantly enhanced the understanding of the Convention and of States
parties’ compliance with treaty obligations.
General recommendation 19 on violence

against women may be the best-known.
While the Convention does not specifically
address violence against women (it does
address trafficking), the Committee clarified
that violence against women is discrimination within the meaning of article 1 of the
Convention. States parties therefore have
a positive obligation to take all appropriate
measures for its prevention, the prosecution and punishment of perpetrators and
the protection of victims, including access
to justice and remedies.
- Under the Optional Protocol, the Committee has issued a number of groundbreaking
Views that have further clarified the rights
of women under the Convention, including
on issues such as domestic violence and
forced sterilization.
New, as well as persistent challenges are
ahead for the Committee. As of 1 January
2008, the servicing of the Committee has
been transferred from the United Nations
Division for the Advancement of Women in
New York to the Office of the High Commissioner for Human Rights in Geneva.
This gives the Committee an opportunity to
strengthen, in practical terms, coordination
and information exchange with other human rights treaty bodies established under
major international human rights treaties,
and to serve as catalyst for systematic
attention to gender perspectives in their
work.
Lack of timely reporting by States parties
poses a significant challenge to the Committee’s capacity to hold all States parties
accountable for adhering to their treaty
obligations. The Committee is stepping up
its efforts to monitor progress also in States
parties whose reports are long overdue.
In instances where a State party does not
submit a report, NGOs – by submitting
‘shadow reports’ - have a unique opportunity to strengthen the Committee’s information base when it considers progress in
implementation. of the Convention in the
absence of a report.
Many States are now reporting for the fifth,
sixth or seventh time, indicating that they
ratified the Convention more than 20 years
ago. The Committee thus has a solid basis
for assessing trends over time, and measuring progress against clearly established
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targets. The additional meeting time allows
the Committee to follow-up more systematically on the constructive dialogue, and
monitor States’ response to its recommendations.
The Committee has a very well-established
and positive relationship with NGOs – it receives a significant number of NGO shadow
reports, and many NGO representatives
attend the Committee’s sessions. Their
information provides a critical additional
perspective for the experts’ examination of
States’ performance. It will be important
for the Committee to maintain, and expand

this interaction with NGOs, including in the
follow-up to concluding observations. The
Committee also has the opportunity to
reach out more systematically to other organizations, including independent human
rights institutions.
The Committee has made a significant
contribution to the promotion of gender
equality in many States. Making the Convention and its monitoring process better
known at national level and the framework
for accountability and advocacy for gender
equality remains a goal to be achieved.

A.S. v. Hungary
Anita Danka
is a Staff Attorney at
the European Roma
Rights Centre and
has been responsible for the litigation
of A.S. v. Hungary
before the CEDAW
Committee on behalf
of the ERRC since
January 2005.
Roma are the most marginalized ethnic
group in Europe. They are affected by
widespread poverty, segregation in the areas of housing and education, lower school
attainment levels, high unemployment
rates and limited access to health care as
compared to the majority population, often
the result of discrimination. Roma women
are especially vulnerable, as they often face
multiple discrimination because of both
their gender and their ethnicity. They are
frequently not given adequate information
by health care workers about their medical
conditions and they are often excluded in
decision-making process concerning their
treatment1. Concerning their reproductive

1 ”Ambulance Not on the Way: The Disgrace of
Health Care for Roma in Europe” A Report by the
page 8

rights, human rights organizations have
documented several cases in the Czech
Republic, Slovakia and Hungary where
Romani women were sterilized without
their informed choice. The case of Ms. A.S.
addresses these concerns many Romani
women chronically suffer from, therefore
the European Roma Rights Center2 and the
Legal Defense Bureau of National and Ethnic Minorites3 undertook the legal representation of her plight as a strategic case.
Ms A.S. is a Hungarian citizen of Romani
origin. On 30 May 2000, a medical examination confirmed that she was pregnant.
On 2 January 2001, she felt pains and she
lost her amniotic fluid; this was accompanied by heavy bleeding. She was taken to

European Roma Rights Centre. Available at http://
www.errc.org/cikk.php?cikk=2632
2 The European Roma Rights Centre is an international public interest law organisation engaging
in a range of activities aimed at combating antiRomani racism and human rights abuse of Roma.
3 The Legal Defense Bureau for National and
Ethnic Minorities (NEKI) is a Budapest-based
NGO established in order to provide legal defence
for persons whose rights were violated as a result
of their ethnic origin.

hospital, where she was examined. It was
diagnosed that her foetus had died in the
womb, that her womb had contracted and
that the placenta had broken off. She was
told that a caesarean section had to be immediately performed in order to remove the
dead foetus. On the operating table, she
was asked to give her consent to the caesarean section and she also signed a handwritten statement written by the doctor on
the same page: “Having knowledge of the
death of the foetus inside my womb I firmly
request ‘my sterilization’. I do not intend to
give birth again, nor do I wish to become
pregnant.” After this, the sterilization was
performed. However, Ms A.S. did not know
the meaning of the word “sterilization”1.
She was given no information about the
nature of sterilization, its risks and consequences or about other forms of contraception. This was revealed by her testimony
and the lack of any related medical documentation in this regard. She had lost a lot
of blood by the time she reached the hospital and was in a state of shock after learning that her foetus had died in her womb.
The hospital records reveal that seventeen
minutes passed between the ambulance
arriving at the hospital and the completion
of both operations. She only learnt that she
would not be able to give birth again upon
leaving the hospital when she asked the
doctor when she could try to have another
baby.
On 15 October 2001 a civil claim for damages was filed against the hospital. Besides
providing redress to the victim, the aim of
undertaking the legal representation was
to enforce the existing guarantees of medical self-determination in Hungary through
litigation. Ms. A.S. requested that the hospital be filed in violation of her civil rights
and that it had acted negligently in its
professional duty of care with regard to the
sterilization in the absence of her full and
informed consent. The claim was turned
down on 22 November 2002. On appeal,
the Szabolcs- Szatmar-Bereg County Court

1 The commonly used word in Hungarian for sterilisation by tying the fallopian tubes is ”lekötés”
and the Health Care Act uses the terminology of
”művi meddővé tétel” for sterilisation.

held that the hospital doctors had indeed
acted negligently in failing to provide Ms
A.S. with the relevant information about
the sterilization and stressed that “the information given to the plaintiff concerning
her sterilization was not detailed ... [and
that she] ... was not informed of the exact
method of the operation, of the risks of its
performance, and of the possible alternative
procedures and methods.” Nevertheless, the
same Court concluded that sterilizations as
such are fully reversible operations and that
since Ms A.S. had provided no proof that
she had suffered lasting detriment, she was
therefore not entitled to any compensation.
The decision of the second-instance court
was final.
Since suing the hospital in Hungarian courts
did not offer remedy for Ms. S. on 12 February 2004, a complaint was filed against
Hungary with the CEDAW Committee relating to the illegal sterilization. The complaint
asserted that Hungary, as a State Party to
the Convention on the Elimination of All
Forms of Discrimination against Women
(CEDAW), is in violation of Article 10.h.
(no adequate information on contraceptive
measures and family planning), Article 12
(the lack of informed consent on the part of
the victim as a violation of her right to appropriate health care services), and Article
16.1.e. (the states interference with the
victims ability to have children in the future).
In its decision of August 20062 the Committee was convinced by the ERRC/NEKI arguments that sterilization is intended to be
irreversible, that the success rate of surgery
to reverse sterilization is low and depends
on many factors and that the reversal surgery is risky. With respect to the claim that
Hungary violated the Convention by failing
to provide information and advice on family
planning the Committee stated that the applicant “has a right protected by article 10
(h) of the Convention to specific information
on sterilization and alternative procedures
for family planning in order to guard against
such an intervention being carried out
without her having made a fully informed

2 A.S. vs Hungary, 4/2004. available at: http://
www.un.org/womenwatch/daw/cedaw/protocol/
dec-views.htm
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choice.” In connection with the sterilization surgery without an informed consent,
the Committee reiterated that according
to article 12 of the Convention States parties shall “ensure to women appropriate
services in connection with pregnancy,
confinement, and the post-natal period”.
According to its General Recommendation
24, “Acceptable [health care] services are
those that are delivered in a way that ensures that a woman gives her fully informed
consent, respects her dignity, guarantees
her needs and perspectives. States parties
should not permit forms of coercion, such
as non-consensual sterilization.” The Committee also recalled its general recommendation 19 in which it states that “Compulsory sterilization…adversely affects women’s
physical and mental health, and infringes
the right of women to decide on the number and spacing of their children.” The Committee found that the sterilization surgery
was performed on Ms. S. without her full
and informed consent and must be considered to have permanently deprived her of
her natural reproductive capacity, therefore
her right to decide freely and responsibly on
the number and spacing of her children was
also violated.
In conclusion the Committee recommended that appropriate compensation should
be paid to Ms. S. commensurate with the
gravity of the violation of her rights. Hungary should ensure that the relevant provisions of the Convention and the pertinent
paragraphs of the Committee’s general
recommendations in relation to women’s
reproductive health and rights are known
and adhered to by all relevant personnel in
public and private health centers, including hospitals and clinics. It should review
domestic legislation on the principle of
informed consent in cases of sterilization
and ensure its conformity with international
human rights and medical standards. Public
and private health centers, including hospitals and clinics, which perform sterilization
procedures should be monitored so as to
ensure that fully informed consent is being
given by the patient before any sterilization
procedure is carried out, with appropriate
sanctions in place in the event of a breach.
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Despite the CEDAW Committee’s decision
and six years of litigation, as of today Ms.
A.S. has yet to be compensated for the
violation of her rights. At the same time,
the decision brought positive changes in
Hungary. The Hungarian Public Health Act’s
provisions concerning sterilization have
been recently amended so the special information-providing requirement of the doctor
preceding the intervention is now also applicable when the intervention has a medical indication. Moreover, steps were taken
to standardize the consent procedure preceding sterilizations using “good practices”
from other countries.
The decision has implications for the Women’s Rights Movement as well. It confirmed
at UN level, that sterilization must be regarded as permanently depriving a women
of her natural reproductive capacity, since it
is intended to be irreversible and since the
reverse surgery is risky with a low chance
of success. Involuntary sterilization, therefore, must be understood as a violation of
bodily integrity with permanent effect. It
reiterated the standard that the right to
health care means the right to quality care.
Appropriate health care services are those
that ensure fully informed consent and
choice. It also confirmed that adequate
compensation should be paid to victims of
involuntary sterilization and can therefore
be used in the fight for remedy by all women harmed by coercive sterilization.

‚Such

tragedies do not indicate
discrimination under the Convention’?
Austria and two women’s murders as
individual complaints under the
CEDAW Optional Protocol
Karin Tertinegg
holds a degree in
law and has specialised on CEDAW,
women’s human
rights and gender
equality.
Contact:
tertinegg@iwm.at

Violence against women as discrimination
under CEDAW
Violence against women has been recognised as a breach of women’s human rights
and as discrimination under the United
Nations Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW). States parties to CEDAW are
therefore obliged to prevent and eliminate
violence against women in practice and to
protect women from it with ‘due diligence’.
Despite this undeniable progress, even
States parties who are internationally
reputed for implementing groundbreaking anti-violence legislation and measures,
such as Austria, struggle with their obligations under CEDAW.
Since the year 2000, the CEDAW
Optional Protocol has opened up the possibility of individual complaints: if a woman
– or a group of women – thinks that her
human rights guaranteed by CEDAW have
been breached by a State party, she can
make a ‘communication’ to the CEDAW
Committee. Certain conditions must be
met, such as: the State party must have
ratified the Optional Protocol and the facts
must have occurred after the Optional
Protocol entered into force for the respective State party. The communication must
be in writing and not be anonymous, and
can also be made on behalf of a woman
with her consent or if it can be shown why
that consent was not received. All avail-

able domestic remedies must have been
exhausted.
Complaints to the CEDAW Committee on
behalf of two murdered women
In 2005, two such communications were
made to the CEDAW Committee on behalf
of two women who had been murdered
by their husbands after a long history of
previous violence and threats. The Vienna
Intervention Centre and the Association
for Women’s Access to Justice claimed that
Austria had breached the human rights of
the two women to life and personal security. They main argument was that state
actors involved - law enforcement officers
and prosecutors - had not taken domestic violence seriously, had failed to detain
the violent men and thus failed to act with
‘due diligence’ to protect the two women’s
right to life and personal security. Both
women had been Austrian nationals with
migrant background.
Austria’s main arguments were that
the complaints were inadmissible because
the women had not exhausted all available domestic remedies, that no breach of
the CEDAW Convention had occurred, and
that it had not been possible to protect
these women since they had not cooperated. Austria also emphasised that detaining a potential perpetrator is always a last
resort because of his rights to personal
freedom and fair trial.
When looking at these arguments in
detail, one quickly detects rhetorical strategies that have been used for decades to
deny that domestic violence is a problem:
domestic violence is a private tragedy,
women victims of violence are not credible, women themselves are responsible.
Yet it is surprising and outrageous that
a country that takes pride in its anti-violence measures would actually argue before the CEDAW Committee that the murder of a woman by her husband does not
constitute a violation of her human rights.
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After all, the CEDAW Committee was pivotal for establishing violence against women
as a violation of women’s human rights and
as discrimination under international law.
Murdered by her husband: a ‘tragedy’ that
‘befell’ the woman?
In Communication No. 6/2005, Austria calls
the murder of a woman by her husband
a ‘tragedy that befell’ the woman, stating
rather plainly that ‘[s]uch tragedies do not
indicate discrimination against women under the Convention’. In Communication No.
5/2005, Austria states that the woman who
was later murdered ‘had had an epileptic fit
and perhaps in her confusion made the accusations against her husband; during such
fits she made weird statements, which
she could not remember afterwards. […S]
he was epileptic and was suffering bouts
of depression and […] the bruising on her
neck was caused by her husband holding her. [He w]as acquitted of the charges
of maliciously inflicting bodily harm in the
absence of evidence against him.’
‘Effective protection was doomed to fail
without her cooperation’?
Apart from portraying the woman who was
later murdered as not credible, she is depicted as being responsible herself for her
murder: ‘She never made a clear decision
to free herself and the children from their
relationship with her husband […]. Without
such a decision […], the authorities were
limited in the actions that they could take
to protect her. Effective protection was
doomed to fail without her cooperation.’
‘Arresting men as soon as there is suspicion of domestic violence’ as
‘unacceptable’?
A little further in the text, another argument is presented that somehow contradicts the idea that ‘effective protection’
would have been possible if the victim had
only cooperated: ‘[…D]etention must be
weighed against an alleged perpetrator’s
right to personal freedom and a fair trial
[…]. Protecting women through positive
discrimination by for example, automatically arresting, detaining, prejudging and
punishing men as soon as there is suspicion of domestic violence would be unacceptable and contrary to the rule of law
and fundamental rights’.
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Austria violated obligations under CEDAW
and rights of the murdered women
The CEDAW Committee found in each case
that Austria had violated its obligations
under the Convention and the corresponding rights of the two women. It found that
Austria’s argument that these women
had not exhausted all available domestic
remedies (since they had e.g. not sought
a particular and usually very lengthy procedure before the Constitutional Court)
was not admissible, since the procedures
would not be likely to bring effective relief
to a woman whose life is under dangerous threat. It stressed that perpetrators’
rights cannot supersede a woman’s right
to life and physical and mental integrity,
and that State actors are accountable for
exercising ‘due diligence’ to protect women
from violence. It also found that in one of
the murders, restrictive Austrian alien law
regulations potentially influenced the dangerousness of the violent husband, since
he would have lost his residency permit in
case of divorce. A list of recommendations
to Austria followed the findings.
Austria commented on these recommendations by listing anti-violence measures taken and by stating that ‘Austria
does not regard protection against domestic violence as the individual victim’s problem, but as a concern of public security’.
The statements of Austria as State party to
CEDAW have to be understood in the context of international law and the domestic
political situation at the time. On the one
hand, when required to report about the
implementation of international obligations,
State parties rarely tend to be self-critical.
On the other hand, the political situation in
Austria concerning violence against women
and the situation of migrant women has to
be taken into account at the time in question. Equality between women and men
and violence against women was not a
priority issue of the two government coalitions between 2000 and 2007 formed by
conservative and right-wing parties. Institutions providing support to victims of
violence suffered from low resources while
the number of cases they had to deal with
had continuously increased. In 2005, a
restrictive alien law amendment was introduced, which apart from a few exceptions
reinforced the dependency of the migrant
spouse moving to Austria on the spouse re-

siding in Austria in case of family reunifications. In the majority of cases, this means
reinforced dependency of the migrant
woman on her husband.
The Association for Women’s Access
to Justice and the Vienna Intervention Centre against Domestic Violence commented
on Austria’s response in June 2008. They
ask the CEDAW Committee to recommend
Austria to take further, concrete steps to
implement the recommendations of CEDAW, to evaluate the results, to include
them in all consultations regarding the
implementation of CEDAW recommendations and to inform them about the outcomes, and to take all necessary measures
to guarantee that all relevant actors in the
justice system, especially judges and prosecutors, are aware of the status and content of the CEDAW decision when dealing
with cases of violence against women.
Recommendation: Training and education
for judges, prosecutors, lawyers
The CEDAW Committee has frequently
recommended Austria to implement training and education measures about CEDAW,
particularly directed at judges, prosecutors and lawyers. When looking at a recent
decision of the Supreme Court, this recommendation seems more urgent than ever.
The Supreme Court stated in 2007 that the
views of the CEDAW Committee are irrelevant for answering legal questions of the
case (the heirs of the murdered women
filed claims on state liability against Austria, which were turned down by the civil
courts), that no failure had occurred on the

part of law enforcement or judicial authorities, and that the views and recommendations made by the CEDAW Committee
do not have to be considered by national
courts.
(Legal) tradition, culture cannot justify discrimination against women!
National legal systems and the way law is
implemented are informed by principles
and values based on particular (legal) traditions and (legal) cultures. CEDAW clearly
states that State Parties must end all discrimination against women in practice,
and that tradition and culture may not be
invoked as justifying continuing discrimination against women. It might therefore
be useful for women’s organisations to
remember that CEDAW offers great argumentative support when dealing with legal
professionals or state actors who still think
that violence against women is a private
‘tragedy’ that does not ‘indicate discrimination’ against women. States parties to
CEDAW have committed themselves to
achieving de-facto equality of each individual woman under their jurisdiction, regardless of her nationality, and this involves the
obligation to protect each woman with due
diligence from violence – as a matter of international obligations, and not of political
will of national governments.
A model communication form for individual
complaints, outlining all admissibility requirements, can be downloaded at http://
www.un.org/womenwatch/daw/cedaw/protocol/modelform-E.PDF

The next issue of Fempower will be published in December.
Its focus is on the 1. international women’s
shelter conference in Canada
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